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DECISION AND DIRECTION OF EL ECTION?

The Union seeks to represent a unit of about 79 employees who are employed by
the Employer initsfederaly funded “Head Start” program in classrooms or centers
located in ten separate facilities throughout Y ork County, Maine. The unit sought by the
Union would include center coordinators, combination option teachers, assstant teachers,
madter teachers, regional coordinators, support/classroom aides, behaviord liaison staff,
family advocates, home vigitors, building grounds maintenance/assistant custodians, bus
drivers, cooks, assistant cooks, food service aides, and kitchen coordinators.

! The name of the Employer appears as amended at hearing.

2 Upon a petition duly filed under Section 9(c) of the National Labor Relations Act, as amended, a hearing
was held before a hearing officer of the National Labor Relations Board. In accordance with the provisions
of Section 3(b) of the Act, the Board has delegated its authority in this proceeding to the Regional Director.

Upon the entire record in this proceeding, | find that: 1) the hearing officer's rulings made at the hearing are
free from prejudicial error and are hereby affirmed; 2) the Employer is engaged in commerce within the
meaning of the Act, and it will effectuate the purposes of the A ct to assert jurisdiction in this matter; 3) the
labor organization involved claimsto represent certain employees of the Employer; and 4) a question
affecting commerce exists concerning the representation of certain employees of the Employer within the
meaning of Section 9(c)(1) and Section 2(6) and (7) of the Act.



This case concerns the supervisory and professiond status of the center
coordinators (CC's), combination option (co) teachers (COT’s), and one master teacher
(MT), who are in charge of the Employer’s classrooms or centers. The Employer
maintains that these three classfications are al satutory supervisors by virtue of their
authority to make, and/or effectively recommend, hiring decisons, make, and/or
effectively recommend, disciplinary action; responsibly direct subordinates on adailly
basis, evauate subordinates; train subordinates, oversee subordinates attendance and
time off; and ensure compliance with regulatory guidelines governing the Heed Start
program. The Employer so maintains that these employees are professonds. | find
that the CC's, COT’s, and the MT are nonsupervisory, non-professona employees, and
| have, therefore, included them in the unit found appropriate.

ORGANIZATIONAL STRUCTURE OF THE EMPLOYER

The Employer is a private, nonprofit Maine corporation that provides a variety of
socid servicesin York County. It isrun by an executive director who reports to a board
of directors. Among other things, it operates a Head Start program that provides services
to low-income children ages three to five years and their families. Ultimate policy-
making responsibility lieswith the Head Start policy council. In order to be digible for
date and federd funding, the program must comply with the statutory requirements of the
Head Start Act and the regulatory framework that enforces the law, including licensing
requirements set forth in the Rules for Licensaing of Child Care Facilities, which are
promulgated by Maine' s Department of Human Services (DHS).

The Employer maintainsits principa office on Spruce Street in Sanford, Maine.
The Head Start program operates classrooms or centers that are located in ten separate
locations throughout Y ork County. One classroom is located at the Spruce Street facility.
The other classrooms and centers are in facilities located at various distances from Spruce
Street, the farthest being one hour away.

The director of children’s services is respongble for the Employer’ s entire Head
Start program and reports to the Employer’ s executive director. There are two managers,
caled family service specidigts (region one and region two), who oversee the family
services component of the program. There are two other managers, called education
speciadists® (region one and region two), who oversee the educational component of the
program. Another manager, the nutrition specidist, oversees the nutrition program and
services provided in the classrooms and centers. These five specidigs al report to a
program operations manager, who reports directly to the director of children’s services.
A trangportation program manager aso reports directly to the director of children’s
services.

3 The head start policy council is agroup which consists of Employer management, parents, and
community members.

* These jobs are sometimes identified in the record as child development specialist.



The five program specidigts dl work out of the Spruce Street facility. One family
service specidist and one education specidist in each of two separate regionsjointly
oversee eght to nine classrooms and centers. The nutrition pecidist overseesthe
nutritional servicesin dl of the classrooms and centers.

Under the Maine DHS licensing rules, each classroom or center isrequired to
have one on-site “director or head teacher.” The rules define the term “director” asthe
“individua having responsibility for carrying out policy and administering the facility”
and the “head teacher” asthe “individua having overdl program responsbility for
children enrolled a the facility.” Under these rules, the on-site director or head teacher
“shd| be respongble for the facility’ s daily operation in compliance with these Rules.”

The Employer has designated the CC's, COT’s, and MT asits on-dsite directorsor HT's.
The minimum qudifications for adirector or head teacher under the rules are: 1) ahigh-
school diploma, 12 months of experience, and 12 hours of training; 2) 30 hours of college
credits or 6 months of experience; or 3) a child development associate’ s degree (CDA) as
awarded by the CDA Nationa Credentialing Program. The current employeesare dl in
compliance with this qudification requiremen.

Each CC, COT, and MT are assigned to a specific classroom or center and are
primarily responsible for the day-to-day operations of that classroom or center. The
program specidists rely on them to report on the work performed in each site, and to
communicate back to the employees at their Sites concerning their work performed at the
classrooms and centers. Some of the Employer’ s facilities have more than one
classroom. Each classroom or center provides transportation and food for the children,
with some classrooms or centers sharing drivers and dietary staff. In addition, volunteers
or subdgtitutes often assst in the various classrooms.

Teaching is provided on three basc models. The traditiond “center-based” model
isaclassroom run by a CC who works with an assistant teacher, family advocate, driver,
and food service aide (FSA) or assistant cook. The family advocates work out of an
office in the facility and ded with the families, vigiting them in their homes. The CCis
the highest-ranking employee at the site. According to their job description, CC' s report
to the child development specidist and the director of children services. They are
required to have an associat€ s degree in early childhood education or a CDA.

Under the “combination option” mode, the classroom is saffed with two COT’s,
adriver, and afood service aide or assistant cook. The COT’ s spend fewer daysin the
classroom, and work with the families directly at their homes for the remainder of the
week. The COT’s combine the functions of the family advocates with that of the
assistant teachers and center coordinators. The COT’ s share responsibility as the highest-
ranking employees at their site. According to their job description, they report to the
director of children’s services and the program specidists. They are required to have an
associate' s degree in early childhood education or a CDA.

Thethird modd involvesaMT who works with an assstant teacher or aide, a
food service aide, and adriver. The MT isrequired to have abachelor’s degree in early



childhood educetion or an associate' s degree with three years of related experience. She
works with asmdler classroom than the other teachers. The Employer’sonly MT is
Tracey Davis, whose classroom is the only one located at the Spruce Street facility.
According to her job description, the MT reports to the director of children’s services and
to the program specidists, dthough her supervisor was identified in the record as Michadl
Knight, who is one of the family service specidids.

CENTER COORDINATORSAND CO-TEACHERS?

Supervisory Status

Currently, there are 12 CC'sand 9 COT’ s employed by the Employer.

Rolein Hiring of Staff

The Employer uses a hiring pand to interview employeesto work in the
cdlassrooms. This pand usualy condgts of the HT whose classroom has the opening, one
or more of the specidists, and a parent. They conduct the interview together, using a pre-
printed list of questions designed for the specific job being filled, i.e. assgtant teacher,
teacher aide, or one-on-oneaide. COT’ saso participate in pand interviews for their own
co-teacher when that job isvacant. The HT is often the one who reads the questions to
the applicant. They are dlowed to ask additiona questions of the applicants, provided
they ask the same ones of dl the applicants.

After the group interviews are conducted, the panel meets to discuss the
gpplicants and attempts to reach a consensus on who to hire. Education Specialist
(Region One) Nancy Farrdll testified that she has disagreed with the HT on whom to
select on at least two occasions, but did not reject their recommendations. 1n 1997, she
dlowed CC Marie Coleman to hire her own choice of assistant teacher in her Saco
classroom, and, again, in 2001 she allowed CC Julie Sibley to hire her own choice of
assistant teacher for her North Berwick classroom, even though she disagreed with both
of their choices. Smilarly, CC Marion Levesque, who has run aclassroom in Old
Orchard Beach since at least 1985, testified that while she dways conducts interviews of
goplicants together with her manager, she recommends who to hire and that
recommendation has always been followed, even when her manager has disagreed with
her sdlection because “ sheis the person who will be working with her.”®

COT Magda McConihe testified that she participated in a pand last year to hire
both a COT for her own Biddeford classroom and a CC for another center. The panel

® Since the majority of testimony was the same for both the CC’s and the COT’s, they will be treated
jointly, using the title of head teacher (HT), except where noted. Therewaslittle, if any, testimony about
the MT. The Employer, inits brief, attemptsto lump the M T in with the other two categoriesof HT’s.

6 Under the Employer’s personnel policy handbook and the Head Start regulations, the Head Start policy
council is vested with the ultimate decision-making authority regarding hiring. However, it appears that the
council always approves the recommendations of the hiring managers/supervisors.



consgted of hersdlf, Family Service Specidist (FSS) Robin Gardner, and Education
Specidigt (ES) Nancy Farrdl. They interviewed three or four applicants and chose two.
McConihe selected one of them for her own classroom, but she was overruled by the
specialists, who chose that person for the CC position. McConihe then took the other
person, who she thought would aso be a good fit for her classroom.

CC Dale Dow, who has worked in that role since 1999, has participated in the
interviewing process for family advocates and ass stant teachers for her Sanford
classroom about five times. Dow has sat on apanel with her ES and another CC to hire
two assstant teachers at the sametime. She also sat on a pand with her FSS and another
CC to hire two family advocates at the same time. Both times the specidist selected two
of the gpplicants and Dow and the other CC were told to negotiate between themselves
who got which gpplicant. On another occasion, she and the FSS together hired afamily
advocate whom they both agreed upon for her ste. A fourth time, Dow interviewed for
an assistant teacher with her ES, and was given a choice of two candidates, whom the ES
had pre-sdected from a group of five to saven gpplicants. Although in these four
instances the applicant Dow liked best was hired, she was not asked by the ES which one
shewanted to hire. On afifth occason, the FSS taked Dow into hiring afamily
advocate whom she had qualms about because it would be too expensive to re-advertise.
Dow has never hired someone her manager did not want.

Neither COT Madga McConihe nor CC Marie Coleman had any input when a
driver and a cook, respectively, were hired for their classrooms.

Rolein Disciplinary Action

The Employer maintains a disciplinary policy in its employee practices and
procedures handbook that outlines the procedures and requirements for progressively
more severe discipline. It Sates, in part, thet, “An ora warning may be given by the
gppropriate supervisor when an employee' s performance or conduct is unsatisfactory. A
written warning may be issued if an employee’ s performance has not improved after an
ord warning or if the conduct is serious enough to warrant awritten warning instead of
anord. A written warning’ must be approved by the Executive Director or her designee
prior to being issued.” The policy provides, however, that “the disciplinary seps are
intended as generd guidance and should not be construed as hard and fast procedures that
will be followed in every Stuation. The Executive Director will oversee the employee
disciplinary steps, and when she deemsit isin the interests of the employer, may impose
gppropriate discipline, up to and including termination from employment.”

ES Nancy Fardl testified that HT' s have authority to speak with employees
about deficiencies in their work programs and about compliance with the DHS rules or
the employee handbook. She described their role as documenting the information
promptly, talking to Farrdll for guidance, and giving and documenting verba warnings.
Fardl hersdf will decide whether to issue a written warning and will issue the written

" [a]nd other more severe discipline.



warnings. Those HT’ s who tedtified about discipline stated that they had never seen a
written warning and did not know whether there was a specid form for it or what it
actualy looked like.

As an example of averbd warning, the Employer produced a document on a
sheet of lined paper dated 11/24/03 signed by CC Bonnie Emmons, which stated, “ Spoke
with (blank) surrounding appropriate conversation and choices of words with the
children.” Since Emmons reports to ES Donna Finneran, the other ES, Farrell, could not
testify regarding the circumstances under which it was cregted.

The Employer aso produced a document written by CC Dawn Boissenault dated
5/23/03 in which she described an incident where she disagreed with how an employee
had done something. The document does not indicate whether the employee was spoken
to or whether anything happened to her as aresult.

TheHT's, dong with the family advocates, are required to fill out aweekly
communication log to send into the main office for their specidigsto review. This
includes reports on any daff-related issues. If the Stuation is more pressing, the HT will
cdl the centrd office.

The HT’ s often counsel employeesin their classroom about observed
performance issues. Farrdl tedtified to severd examples of such, including one involving
CC Cheryl Gonneville. Gonnevelle had documented problems with an assistant teacher
in 1999 and is currently documenting problems with a family advocate who is not
meeting performance sandards. Gonnevelle discussed both of these cases with Farrell,
who says she did no independent investigation of her own. In the case of the assstant
teacher, Gonnevelle had concerns regarding how she spoke with the children.
Gonnevelle spoke to her severd times and then gave her averba warning.®

In 2002, when CC Dawn Boissenault had concerns about her assstant teacher’s
attitude, Boissenault spoke to her, documented it, and then brought it to the attention of
Fardl. Fardl cdled the assstant into her office to issue her discipline. The assgtant
walked out of the discussion and subsequently quit.

CC Marie Coleman testified about a problem she had with a cook who was
missing alot of time. Coleman explained to the cook that this crested a big problem for
her classroom since there was no one el se there who could go and get their food from the
other center where it was prepared. Coleman did not tell the cook that her attendance
was unacceptable. She merely asked the cook why she was out and told the cook to
follow the procedure to get coverage.’ After the problem had continued for atime,
Coleman called Pam Sparks, the nutrition speciaist, and asked her to discipline the cook.

8 This same employee was later terminated during her probationary review.

° The procedureis that the staff member is supposed to get his/her own substitute.



Sparks, however, declined to do o, telling Coleman to ded with it during the annua
evauation.

ES Farrd| tetified that the norma procedure when someone reports to work with
dcohol on his breath and/or isintoxicated is to consult the executive director and EEO
officer, who make the decison whether to terminate.

In 1977, when she held the position of teacher, CC Marion Levesque reported to
her director that a bus driver came to work smelling of alcohol. The director dedlt with
the problem and the driver wasfired.

Severd years ago, while working as a CC, Marion Levesque held severd
conversations with a cook about her poor atendance and unsanitary habits. Levesque
kept notes of these conversations for herself, but never sent them in to the personnd file.
She aso recorded it in the communication log whenever the cook was late or absent.
When this cook appeared one day smdlling of acohol, Levesque called nutrition
gpeciaist Pam Sparks. Sparks came and met with the cook and issued her awritten
warning. Levesque did not see the warning, but was present for at least part of the
mesting. At some point in time after that, Levesque had asked the cook to cover her
mouth while coughing over the food, but she did not. Levesque notified Sparks again.
Sparks appeared about aweek later and gave the cook a written warning. Thistime
Levesque did not attend the meeting and did not know what was actudly said to the cook.
Afterwards, the cook walked out and did not return. Levesque was never told whether
the cook quit or was fired.

When CC Dde Dow was assigned a cook with a history of performance
problems, she documented continuing problems for several more years and often spoke to
the cook about them. When the performance did not improve, Dow findly called her ES,
Donna Finneran, in January 2003 and asked that the cook be terminated. Instead, this
cook was promoted and transferred to another location afew months later. Dow was
never told by management, and there is nothing in the record, about whether the cook
was ever counseled or disciplined as aresult of Dow’s complaints.

COT Magda McConihe testified that she has never been involved in any
disciplinary or corrective action to any employee a her gte. She did, however, have
some conflicts with abus driver assgned to her classroom. At the beginning of the yesr,
she and her COT, Karen Paul, rode the bus every day for the first two weeks and
observed the way the driver spoke with the parents and his manner toward the children.
They jointly spoke with him afew times. One day, shortly after she had observed him
using inappropriate language with a parent, she saw Assistant Program Director Deborah
Justham in her building and reported the incident to Justham. McConihe aso recorded
the incident in her communicationslog. Shortly after that, McConihe received acdl
from Roger Moreau, the transportation manager, who told her he was coming down to
investigate the incident. Moreau rode the bus with the driver to observe his behavior.
Moreau later told McConihe that the driver, who was are-hire, just needed time to adjust
to his new route and learn the names of the kids. Moreau never asked McConihe her



opinion about what to do concerning the employment of the driver, nor did she offer any
recommendation.’® McConihe testified that she did not consider herself to be the
supervisor and that both she and the driver considered Moreau to be his supervisor.

The Head Start regulations require the use of ahair net and gloves by the food
service personnd. All employees are required to report it if they observe anyone not
complying. The regulaions dso require the use of the nutritiona checklist and require
that certain nutritiond activities occur in the classroom. According to aformer COT, if
the HT failsto address these issues she would be in violation of Head Start policy. COT
Karen Paul had concerns about the performance of two different food service aides
(FSA’s) assigned to her classroom, in addition to the driver. The first FSA was violating
hygiene rules, not doing her nutrition checklist, and not doing enough nutrition activities
in her classsoom She and her COT at the time, Barbara Saucier, spoke to the FSA and
the nutrition manager, Pam Sparks, about it. Paul testified she fet it was her
respongbility asthe COT to spesk with the employee, who was receptive to the criticism,
asking for suggestions on how to improve. The second FSA was not doing her nutritional
checklist or enough activitiesin the classroom so, after she and COT Madga McConihe
discussed the issues between themselves, they decided to approach her at a staff meeting
about the problem. They spoke to Pam Sparks about it at the sametime. Gradudly, the
employee' s performance improved.

COT Paul testified that she consdered hersdlf to be the supervisor of the van
driver with responsbility to take action when she learned of any problems from van aides
and with primary responsbility for ensuring that the FSA’ s wear hairnets and gloves.

Family advocate Charlotte Bourgault testified that she had received disciplinein
the form of written warnings on more than one occasion, once from Executive Director
Mabel Demaris and FSS Robin Gardner, and another time just from Gardner. She was
told that the warnings would go into her personnd file, but if there were no reoccurrence
they would eventudly be removed* At lesst one of these incidents arose from
Bourgault’s conduct at a component staff meeting of family advocates where Gardner
observed her. Bourgault’s CC at the time was not present at the time of the meeting.
Bourgault was told that the disciplinary meeting would remain confidentiad, and,
gpparently, her CC had no role in any of it.

10 COT Karen Paul was McConihe's COT for six monthsin 2002. She recalled having afour-way meeting
(which included Moreau) with the driver, where she gave her feedback about the driver’s conduct. She
recalled the reason for the meeting to include a breach of confidentiality by the driver, which Paul had
learned about during one of her home visits. After this meeting, there was some improvement in the
driver’ s adherence to confidentiality rules, but not his attitude. Thisdriver quit the following year.

1 During this testimony, Bourgault commented that she would not characterize the above actions as
discipline so much as counseling in that she considered the talks they held with her to be “differencesin
opinion” between herself and her supervisors rather than “warnings.”



Direction and Assgnment of Work

Each center or classroom has a set of manuals, books, and binders that contain
dtate and federa program regulations and the Employer’ s programs, procedures, and
curriculum. In addition to the employee practices and procedures handbook and Maine
DHS regulaions, thisincludes apolicy manud or book, a binder of in-house curricula,
and a creative curriculum book. The policy book contains al the policies developed by
the policy council, including hedth policies, transport policies, and program policies that
al gaff are required to follow. The policy book includes a section entitled “program
plan,” which was developed by the Employer to comply with the federal Head Start
regulations performance standards. Farrell likened it to the HT’ s bible.” 1t bresks down
al the program activities into specific tasks, outlines the tools required to perform each
task, the persons responsible, and the time line for performance of that task. There are
procedures for tasks such as changing diapers, inspecting for head lice, and conducting
home vidts. In addition, each center has a center guide and goals of education
component from the child development program for the HT’ sto refer to which covers
everything that needs to be done at the center.

The HT' s are expected to be familiar with, and are responsible for seeing thet, al
g&ff follow dl policies, correcting them when they do not. Each HT isrequired to fill
out aweekly communication log. If afamily advocate works at the center, shedsois
required to fill it out. There are pre-printed questions, which both must answer, and a
gpace for comments and both their signatures. The HT is expected to record any issues
with the children, any staff issues, contacts with child development services, and
anything that is needed from the specidigts. Thelog is sent to the centra office with
copies to the appropriate FSS and ES.

ES Farrell is responsible for about nine centersin region one*? Farrell visits each
center an average of once every 4-6 weeks. She spends anywhere from 1-6 hours/month
at each center with the HT. Farrdl hersalf does not assign or direct the work of the center
daff. All saff at each center are required to meet to coordinate their work and the HT is
respongble for making that happen. They devise an individua development plan for
each child/dient.®® The HT’sand the M T formulate the plan with input from community
professonas such as therapists, outside agencies, and the families. The HT'sand the
MT make sure the plans are carried out by ensuring that the family advocateis
connecting with the family, and following up with food service aides regarding the
nutrition part of the plan

Region Two ES Donna Finneran visits CC Marion Levesque a Old Orchard
Beach one day amonth to observe her classroom. Levesgue communicates with
Finneran weekly on her log, caling her on the phone whenever she feds it necessary.

12 Her counterpart, Donna Finneran, presumably is responsible for about nine other centers listed on the
Employer’ s organizational chart in region two.

13 They also devise an individual education plan for those with special needs.



Levesque cdls and runs the weekly staff meetings at her center, dthough she does
not dways have them if sheisbusy. At these meetings, she plans the day and decides
what the staff are going to do. As she describesit: “ At aff meetings we do alot of
lesson planning and discuss who is going to do what. We most of the time just cometo
an agreement on who will doit. | have aredly good staff S0 they pretty much are
agreedble. If they aren't, | usudly say, ‘Wl this has got to be done so you will have to
do thisor that’ and | take my share of it, too.” However, on cross-examination, Levesgque
dated that there have been no times where the others have disagreed with her directions
and thet they dl take turns doing everything.

COT Magda McConihe testified she has never ordered any employee to perform a
particular task. She and her COT st down together weekly and together plan what will
be done on a particular day or week. When thereis a parent meeting at night she will
notify the FSA, because food isusudly served. However, McConihe does not decide if
food will be served. Her site, which contains three separate centers or classrooms, hasa
manager who decides al the menus.

COT McConihe interacts with her bus driver the three days'week he works at her
gte. She sees him when he brings the children in the morning and when they load the
busin the afternoon to go home. He tells her who is not on the bus and they pass papers
back and forth, which go to and from the office. At the beginning of each month, she and
her COT discussther calendar of events with the driver so the driver can dter his
schedule as necessary to be avalable for fidld trips. If there are any incidents on the bus,
the parent aide who rides the bus reports it to her, not the driver.

CC Dde Dow takes turns leading the weekly staff meeting discussions with her
assgtant teacher and family advocate. Their cook only participates in that part of the
meeting which pertainsto nutritiona issues. “We dl tak and decide together who gets
assigned what work,” according to Dow. ES Finneran vists Dow’s classroom for about
10 minutes every day.

CC Marie Coleman meets with her staff of assstant teacher, family advocate, and
FSA weekly to discuss what needs to be done that week. She usudly leads the meetings,
but they make group decisions together by discussing and coming to a consensus. They
decide who does what by going by their job descriptions, or they discuss the specific task,
such as cleaning the toilet, and decide together who will cover it. When someoneis out,
Coleman usudly asks someone else to do their tasks. If the individua refuses, Coleman
will do it hersdlf. She does not order anyoneto doit.

When Coleman meets with the cook about nutrition for the children, the cook will
choose whatever nutritiond activity she wishesto bring into the dasssroom. Menus are
pre-planned. Coleman has never disagreed with the cook’ s choices, although she
acknowledged she does have the authority to say o if she thinks something is
inappropriate.

10



Charlotte Bourgaullt, the family advocate at the Biddeford 111 center with 17 years
seniority, testified that at her Ste they decide who is going to do what based on their job
description 90 percent of thetime. Her CC does not tell her what to do. Bourgault
knows what to do without any direction from her CC. She knows which familiesto
provide services for by doing her home vists. The only time that the CC tells her which
family to provide sarvicesfor isif the family hasfirg given information to the CC, who
then relays the information to Bourgault. At staff meetings, Bourgault discussesthe
individud families, her progressin the socid service component, and her overall issues
within the teem.

Bourgault has her own separate office a the center. Sheis required to spend a
minimum of 4 hours'week in the dasssoom. The rest of the time sheis either in her
office, doing home visits, or developing resources within the community. She does not
consider her CC to be her supervisor, because she has ho power to hire or fire Bourgaullt.
Bourgault feds they are equas. Bourgault has no training or knowledge of what her CC
does and assumes her CC has no training on Bourgault's job.

Performance Evduations

Probationary evaluations

New employees are given awritten evauation caled a4-month review where
they will: 1) be asked to become a permanent member of the staff; 2) have their
probationary period extended for up to two months; or 3) have their services terminated.
The supervisor checks off one of the above choices. They are rated on 14 categories by
the supervisor checking one of three choices: outstanding, competent, or needs
improvement, and then given an overdl rating of unsatisfactory, lessthan average,
average, or above average. Thereis aplace for the supervisor’s sgnature and the
employee' s sgnature and for comments by both.

The Employer introduced a haf dozen probetionary evauations which were dl
filled out and signed, apparently, by just the HT.** One probationary evaluation of a FSA
was filled out and signed by both the nutrition speciaist and the CC.X°> Al but one
recommended that the employees become permanent. That one was completed by CC
Cheryl Gonnevelle in December 1998. ES Nancy Farrdl| testified that, while in the
process of writing up her assstant teacher’ s four- month probationary review, Gonnevelle
decided to recommend she be terminated.*® During that process, Gonnevelle reviewed
her notes with the EEO officer to ensure she had followed the correct “process.” Farrell
and the executive director attended the termination interview, which Gonnevelle

4 These include Dale Dow in 12/01; two illegible co-signaturesin 1/02; Candace Anthony in 12/02;
Bonnie Emmonsin 2/03; Loreen Terroni in 10/03. These were all assistant teachers except for one driver.

151N this one, dated 9/03, Pam Sparks, the specialist, signed as the supervisor and Julie Sibley also signed at
the bottom of the page.

16 Gonnevelle had previously given this employee averbal warning.

11



conducted. Farrell testified she has never rejected the recommendation of a CC to either
terminate or make permanent a probationary employee. There was no specific testimony
concerning the process used in conducting the other probationary evauations.

The last time CC Marion Levesque did a probationary review of an employee was
five years ago, because she has little turnover. She stated during her testimony that none
of her evauations have ever been changed by anyone “higher up.”

The only other HT who testified about conducting a probationary review was
COT MagdaMcConihe. Shewasin the process of completing one on abus driver.r” She
and her COT filled out the performance evauation form together and forwarded it to
Roger Moreau, the trangportation manager. It was recently returned to her with
ingructions to go over it with the driver and sign it as the supervisor. Moreau had added
his own comments to the eva uation, but they never discussed whether or not the driver
should be made permanent or not. Thiswas the first time she had ever been asked to do
more than pass on her comments on an evaluaion. She has not yet met with the
employee, because she does not fedl that she is his supervisor.®

Annud Evduaions

All employees are given an annud evauation in around March. The form used
for the annua evauation was revised in 2003. The employees are rated on 10 categories
by checking one of four boxes that best describes the employee’ s performance in that
category. A rating of 3 = exceeds standards, 2 = meets standards, 1 = partidly meets
sandards, and O = failsto meet sandards. There are spaces for commentsin al
categories and for overal comments, aswell.

The evaduations are used to determine whether the employee will be digible for a
merit increase that year. In order to be eigible, the employee must score atotd of at
least 28 points with no category being rated below meets standards.® Theform hasa
space for both supervisor and employee to sign.?° Prior to 2003, the form had a space for
evauator, supervisor, and employee to sgn. The HT signed as evduator, while the
specidist Sgned as the supervisor in most instances.

According to ES Farrdl, it is not usudly known if merit increases will be given
out for the year when the evauations are conducted in March. There has been no money
available for merit increases snce 2000, which gpparently come through federd funding.

Y Thisis the same driver about whom she had made complaints to management.
18 McConihe makes .44/hr more than the driver.

19 Prior to 2003, the form contained 16 categories to be rated and the employee had to reach a minimum of
35 pointsto be eligible for amerit increase.

20 Most of the evaluations were signed by the HT as the supervisor, although two were signed only by the
specialist as the supervisor.



When there was money available, the executive director decided who would get merit
increases based solely upon the written evauations. There is no further explanation in
the record as to how she decided how much each employee would receive.

Farrel| tedtified she has never changed any evauations written by the HT’ s she
supervises. However, she was aware of the situation in 2002 when FSS Robin Gardner
completely rewrote the evauation of family advocate Charlotte Bourgault that had been
done by her CC, PatriciaBrooks. Gardner’s re-evauation downgraded Bourgault’ stotal
points from 45 to 37 and her overdl rating from “exceeds sandards’ to “ partidly meets
gandards,” which would have made her indigible for amerit incresse that year. Gardner
sgned the evaluation that year as both evaluator and supervisor. Even though Brooks
protested thisto Farrell, it was not changed back and Brooks was never told the reason(s)
why thiswas done. According to Farrdll, Gardner was not following norma agency
protocol in regard to this eva uation.

Brooks, who was a CC from 1998 until 2002, when she resigned, tetified that she
did annua evauations on severd employees by reading their self-evauations,
completing the printed form, and sending it in to either FSS Gardner or ES Farrell.
Brooks tedtified that they changed every evauation she ever wrotein someway. Farrell
would change the ones on the assstant teacher, discuss it with Brooks, and then Brooks
would re-write them and give them to the employee. When Gardner re-wrote Bourgault's
evauation in 2002, Gardner gave it to Brooks to give to Bourgault. Since 2002, Gardner
has continued to give Bourgault her evauations. Bourgault communicates with Gardner
viathe weekly communication log, talks to her by phone about once a week, and mesets
with her monthly.

CC Levesgue, whose annua evauations of employees were co-ggned by ES
Finneran and Trangportation Manager Moreaw, testified that she did them done and then
discussed them with the employees. She dso discusses them with Finneran, but it is
unclear a what stage of the process. After Finneran signs them, they are sent to the
personnel file. She counsa's employees on ways to improve their performance,
sometimes writing aplan. Some years, she has known whether or not merit increases
were available when she wrote them. If there were merit increases availablein agiven
year, she understood it to be up to the discretion of the executive director to give them
out, based upon the points the employee earned.

CC Dde Dow tedtified thet after shefills out her evaluations she sends them to
the office for the gppropriate specidist (either Finneran, Knight, or Sparks) to review.
Ninety-eight percent of the time, they have asked her to change at least part of the
evauation. When they deem it gppropriately written, they dlow her to go over it with the
employee. If the employee disputesit, the speciaist will meet with the employee. Dow
remembered in particular the March 2003 evaluation she prepared for a cook, which was
sgnificantly upgraded by Sparks. Sparks had also upgraded three other evauations Dow
had previoudy done on this person.

CC Marie Coleman testified that she has not done an evauation by hersdf oncein
the past five years. Because the specidists dways changed hers, they now do them
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together. She will discuss with the cook an attendance problem this year after Pam
Sparks has reviewed the evauation.

Karen Paul, who was a COT from 2000-2002, worked with three other COT’s
(including Magda McConihe from January to May 2002). She did atotd of four
evauations, including one for a FSA who was shared with another center, abus driver,
and avan driver who was aso shared with another center. The COT’sin the other center
a0 evauated the FSA and the van driver. She and her COT filled out the forms
together, checking off the most gppropriate boxes they agreed upon. They aso discussed
way's to gpproach the employees about performance problems. After she and her COT
did the evauations, they would send them into the office. Paul could not recal whether
she met with the employee before or after they sent the form into the office or whether
she had ever discussed any evaluations with anyone above her. No specidist ever told
her to dter one of her evauations.

Magda McConihe, who has been the COT in Biddeford for three years, has
written two annua evauations, one for a FSA, who is shared by three classrooms, and
one for avan driver, both in conjunction with her COT. She does not recall what
happened after sending them to the office. She does not recdl ever talking about the
evauations with anyone from the office. No merit increases were given out in the years
she wrote them.

Ability to Grant Time Off and Schedule Hours of Work

Employeesfill out and sign their own time sheets showing hours worked on a bi-
weekly bass. The HT sinitid the time sheets for dl the g&ff in their center. Deb
Justham, assstant program director, Sgns off as supervisor. The HT usudly sendsthe
timesheets into the main payrall office on Wednesdays, dthough the pay period ends on
Fridays. If the actud hours worked by any employee differ from the time sheets, the HT
will call the office to correct the records. When family advocates work in the evenings,
the HT is not present and does not know what hours they actualy worked. CC Dae Dow
testified that her employees keep track of their own compensatory time accrua and
usage. COT Magda McConihe does not keep track of earned time off or the attendance
record of the other employees at her ste. CC Marion Levesque does keep track of her
daff’s usage of earned benefit time and keeps track of their time and attendance.

The employee handbook requires employees to “report unscheduled absences as
promptly as possible according to procedures established in each department” when they
are going to be out sick. Mog will cal in to their centers and notify the HT to inform
them when they are going to be out sck. The HT records in the weekly log when
someone is absent. The employees are responsible for finding their own subdtitutes, b,
in actudity, the HT and the employee work together to do so. The HT'shave no
authority to order employeesto comein to work if they are not scheduled to do so. In
some centers, the other staff will just cover for the absent employee. Family advocate
Charlotte Bourgault testified that she cals both her center and her FSS, Robin Gardner,
when sheit out Sick.
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When employees want to request time off in advance, such as taking vacation
during scheduled class time, their supervisor must gpproveit. Employeesare
theoreticaly responsible for finding their own subgtitutes in these Stuations, aswell.

CC Marion Levesque testified that if one of her employees wants to take vacation
during scheduled classtime, she will gpprove it and tell the specidist after the fact.
Levesque has trained parent subdtitutes, student interns, and community volunteersto
work in her fadility.?

CC Dde Dow tedtified that she does not grant time off for vacations or pre-
planned absences. When her assistant teacher requested time off last November, Dow
referred her to ES Finneran for approval. Dow told her if she obtained coverage she had
no objection. Either Dow or the assstant asked a CDA student assigned to their class
that semester to cover for the assistant teacher.

COT Magda McConihe does not grant time off for other employees. When her
FSA needsto take time off, the FSA asks the lead cook and the nutrition specidist for
permisson. The bus driver calls the transportation manager. Family advocate Charlotte
Bourgault requests time off from FSS Gardner.

Secondary Indicia

HT’ s are often the highest-ranking employee a their facility. They have the
authority to close their classrooms during inclement weether if they beieve trangporting
the children to and from the facility would be hazardous. The HT contactsthe
gopropriate radio or televison station to make the closing announcement. Thisistrue
even if their school ditrict remains open. If their school digtrict closes, they are
automatically required to close, aswell. They are aso required to close if they have less
than haf the class in atendance.

HT swill fill out the paid subgtitute form to indicate that payroll and personne
forms, such asan -9 form, W-4, or Head Start declaration, have been filled out and
explained to the paid substitutes.

All new employees are given orientation. The HT'saretrained in how to fill out
paperwork. Throughout the year, the Employer provides aclass caled “Head Start 101”
for new employeesto be trained in specific areas of the program. The Employer employs
amenta heglth consultant who has held in-house supervisory training at team mestings,
which dlowsthe HT’ sto have open discussions. CC Dae Dow attended a 2-hour
workshop on supervision in September 2002. Evauationsfilled out by participants
indluded comments such as“Very useful information will help me grestly withmy
postion” and “I would love to have her come back for a middle management training.”
COT Magda McConihe has atended two haf-day in-house training sessons on

21 She has one available to act as kitchen substitute and one to act as classroom substitute. |f they are not
available, she calls parents who she knows will do it.
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supervison in which she learned “how to talk to co-workers, not to get too close to co-
workers, and to be confident.” According to ES Farrell, they have been given no formal
training as supervisors.

New job descriptions were distributed in October/November 2003. Thejob
description of CC contains 24 primary or essential functions. Theseindude
“familiarizes onesdlf with and carries out performance standards, personnel policies, and
licenaing rules pertinent to the daily operations of the center; trains and supervises center
gtaff, and volunteers at the centers, i.e. classroom aides (parents), work study students,
interns, etc.; and ensures that center staff al work together and offers support where
needed.” The description goes on to state that, “ as a secondary function, he/she must
exercise supervison and evduate the following center saff reponghilities” Thejob
description then lists particular agpects of the work of the family advocate, assistant
teacher, food service aide/cook, and transportation aide/driver that the CC will supervise.

The master teacher job description lists 44 respongbilities, which include:
familiarizes onesdf with and carries out performance standards, personne policies, and
licenaing rules pertinent to the daily operations of the center; trains and supervises center
daff, and volunteers at the centers, i.e. classroom aides (parents), work study students,
interns, etc.; oversees assgtant teacher and driver positions, including four-month and
annua evaduations, forwarding them to the appropriate coordinator; and meetson a
regular basis with al center staff, promoting ateam atmosphere.

The co-teacher job description lists 38 responsihilities, including: oversees the
FSA/Driver and driver postions, including four-month and yearly evauations,
forwarding them to the appropriate specidist or coordinator; and meets on aregular basis
with al center gaff, promoting a team atmosphere,

The job descriptions of the assistant teacher and the family advocate indicate they
report to three different positions, including the CC, the appropriate specidist, and the
director of children services (DCS). The job descriptions of the assistant cook show that
they report to four positions, including the kitchen coordinator, nutrition specidist,
CCI/COT, and DCS. The job description of the FSA indicates that they report to four
positions, including the DCS, nutrition specidist, and CC or Home Vidtor. Thejob
description of bus driver indicates that they report to three pogitions, including the DCS,
trangportation coordinator, and the CC/COT.

The Employer produced four evaluations completed by ES Farrell between 2000
and 2003 on CC Cheryl Gonnevellein which Farrell commented about Gonneville s
supervisory skills, and the evauations of four other HT’ sin which their supervisors made
smilar comments. On the evauation form currently in use, of 13 categories to be rated
between 3 and 0, there is a specific job objective of “Effectiveness of supervison of staff
(framework of supervision, how often for each staff person).”
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ANALYSIS

Supervisory Status

Section 2(11) of the Act, 29 U.S.C. Section 152, provides:

The term “supervisor” means any individud having authority, in the
interest of the employer, to hire, trandfer, suspend, lay off, recdl,
promote, discharge, assign, reward, or discipline other employees, or
responsibly to direct them, or to adjust their grievances, or effectively to
recommend such action, if in connection with the foregoing the exercise
of such authority is not of amerdy routine or clerica reture, but requires
the use of independent judgment.

Section 2(11) isto be read in the digunctive; the possession of any one of the
authorities ligted is sufficient to place an individua invested with this authority in the
supervisory class. Missssippi Power Co., 328 NLRB 965, 969 (1999), citing Ohio Power v.
NLRB, 176 F.2d 385, 387 (6th Cir. 1949), cert. denied 338 U.S. 899 (1949). Applying
Section 2(11) to the duties and responsibilities of any given person requires the Board to
determine whether the person in question possesses any of the authorities listed in Section
2(11), uses independent judgment in conjunction with those authorities, and does so in the
interest of management and not in a routine manner. Hydro Conduit Corp., 254 NLRB 433,
437 (1981). Thus, the exercise of a Section 2(11) authority in amerely routine, clericd, or
perfunctory manner does not confer supervisory status. Chicago Metalic Corp., 273 NLRB
1677 (1985). As pointed-out in Westinghouse Electric Corp. v. NLRB, 424 F.2d 1151, 1158
(7th Cir. 1970), cited in Hydro Conduit Corp.: "the Board has a duty to employeesto be dert
not to construe supervisory status too broadly because the employee who is deemed a
supervisor is denied employee rights which the Act isintended to protect.” Seedso
Quadrex Environmental Co., 308 NLRB 101, 102 (1992). In thisregard, employeeswho are
mere conduits for relaying information between management and other employees are not
statutory supervisors. Bowne of Houston, 280 NLRB 1222, 1224 (1986).

The party seeking to exclude an individua from voting for a collective-bargaining
representative has the burden of establishing that the individud isindigible to vote.
Kentucky River Community Care, Inc.,, 121 S. Ct. 1861, 1867 (2001). Conclusory evidence,
"without pecific explanation that the [disputed person or classification] in fact exercised
independent judgment,” does not establish supervisory authority. Sears, Roebuck & Co.,
304 NLRB 193 (1991). Smilarly, itisan individud’s duties and respongbilities that
determine his or her status as a supervisor under the Act, not hisor her job title. New Fern
Regtorium Co., 175 NLRB 871 (1969).

Authority to Make and/or Effectively Recommend Hiring Decisons

The authority to hire or to effectively recommend hiring, using independent
judgment, isitsdf sufficient to confer statutory supervisory status. Fred Meyer Alaska,
Inc., 334 NLRB No. 94, dip op. a 11 (July 19, 2001) (other citations omitted). Here,
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however, the Employer has failed to demondtrate that the HT’ s make or effectivey
recommend decisons on whom to hire.

Whileit is clear that the HT’ s participate in the hiring process for assistant
teachers and family advocates by interviewing applicants and offering their opinion asto
who is most suitable for the requisite job opening, the process by which the findigs are
selected is controlled by the appropriate specidist or manager. All candidates are
interviewed by the specidist/manager a the same time they are interviewed by the HT.
The pand then jointly selects the findist(s) for the postion(s). HT Dae Dow testified
that in severd ingtances she was only alowed to make her choice from the two findigts,
both of whom were pre-sdected for hire by her specidist. Dow was merely choosing
among those whom the specidist had dready decided would be hired. COT Magda
McConihe was given asmilar choice in choosing her own COT (a peer) from two
findigts, both of whom were going to be hired. In both these cases, the HT was dlowed
to select the candidate whom she “liked the bet” or thought would be a*“good fit” in her
classroom.

Such compatibility recommendations by team members are insufficient to support
afinding of hiring authority within the meaning of Section 2(11). Tree-Free Fiber Co.,
328 NLRB No 51, dip op. at 4 (1999) (team leader not supervisory when their evauative
roleislimited to whether the candidate is compatible with the existing teeam membersin
the department), citing Anamag, 284 NLRB 621, 623 (1987) (where team leaders as a
group conduct interviews with gpplicants who have aready been accepted by
management and the group interview gppears to be directed primarily toward ensuring
the successful candidates are compatible with existing members of the team they are not
exerdsng hiring authority). See dso, Children’s Farm Home, 324 NLRB 61, 64 (1997)
(evidence does not support conclusion that team leaders effectively recommend hiring
where their role in the process is limited to participating in recommendations arrived at
by the consensus of the pandl asawhole).

It is undisputed that the Employer uses a hiring process which attempts to be
collegia and consensud in nature. In the two instances where ES Farrdll testified she
alowed her HT to choose an assistant teacher whom she persondly would not have
chosen, Farrel was il involved in the selection process hersdf. Thereis no explanaion
in the record as to what she found unacceptable about those choices. She must have
deemed them minimdly qudified for the podtion or she would have been abdicating her
manageria responshilities by alowing the head teecher to select them. Ultimately, she
was Hill retaining control over the sdlection process by approving these choices.

Employees who participate in such pands where the manager retains control of
the sdlection and decides whether or not to accept or rgject the recommendations of the
other paneligts are not exercisng statutory supervisory authority. “Where supervisors
[like the specidist/manager] participate in the interview process, it cannot be said that the
employees whose satusis at issue have authority to effectively recommend hiring within
the meaning of Section 2(11).” Ryder Truck Rentdl, 326 NLRB 1386, 1387 n. 9 (1998),
ating Waverly-Cedar Falls Hedlth Care, 297 NLRB 390, 392 (1989). Accord, Legd Aid
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Society of Almeda County, 324 NLRB 796 (1997) (staff attorney does not exercise
supervisory authority where managing attorney is consulted and aso interviews law clerk
applicants).

Authority to Evaluate

Probationary Evduations

Section 2(11) does not include “evauate’ in its enumeration of supervisory
functions. Thus, when an evauation does nat, by itsdlf, affect the wages and/or job status
of the employee being evauated, the individua performing such an evauation will not be
found to be a gatutory supervisor. Harborsde Hedlthcare, Inc. 330 NLRB 1334 (2000).
| declineto find that the HT’ s are supervisors by virtue of their role in completing the 4-
month eva uations on new employees.

The Employer’ s own handbook states that “the authority to terminate an
employee lies solely with the executive director.”® There is no evidence that
probationary evauations have ever resulted in any form of pay increase. The Employer
introduced only 5 probationary evauations completed by HT’ s during afive-year
period.>® Of these, only one resulted in a recommendation that the employee be
terminated. One contained no recommendation whatsoever 24

Moreover, Farrdl’ s limited and conclusory testimony that she has never rejected
the recommendation of aHT to either terminate or make permanent a probationary
employeeis not helpful in determining whether Farrdll or any other manager conducted
an independent review or investigation of the facts surrounding the reasons for the
recommendations by the HT's.

In the one instance of termination of a probationary employee referred to in the
record, the Employer’ s EEO officer was consulted by Gonneville to ensure that the

2 With respect to the role of the Head Start policy council, the Code of Federal Regulations (CFR)
provides, at Title 45 CFR, Section 1304.50(d)(1)(xi), in pertinent part: “Policy Councils ... must work in
partnership with key management staff ... to develop, review, and approve or disapprove... [d]ecisionsto
hire or terminate any person who works primarily for the ... [Employer's] Head Start program. Appendix A
to 45 CFR, Section 1304.50 specifies and delineates governance and management responsibilitiesin the
operation of Head Start programs. In regard to Section 1304.50(d)(2)(xi), supra, Appendix A expressly
provides that the policy council "[m]ust approve or disapprove decisions to hire or terminate any person
who works primarily for [the Employer's] Head Start program,” and elaborates that: [The policy council]
must be involved in the decision-making process prior to the point of seeking approval. If [the policy
council] does not approve, a proposal cannot be adopted, or the proposed action taken, until agreement is
reached between the disagreeing groups. Community Action Commission of Fayette County, Inc., 338
NLRB No. 79 (Nov. 22, 2002).

2 The sixth evaluation, which was co-signed by the specialist and the HT in September 2003, was
introduced by the Petitioner pursuant to a subpoena duces tecum.

24 £.56 completed by Bonnie Emmons.
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correct “process’ had been followed, and there is no explanation in the record concerning
what that entailed. Both Farrell and the executive director then attended the termination
interview. It isunclear to what extent, if any, an independent review of the facts
surrounding this termination occurred by the Employer’ s higher-level managers.

However, the extent of their involvement in the procedura aspects of the termination
would indicate that they were knowledgeable and acquiesced in the decison-making
process.

Thereis no testimony surrounding the other five probationary eva uations entered
into the record. It isaso unclear whether there was any independent review by higher-
level managers of any of these other recommendations. Nor isthere any testimony to
indicate whether these six eva uations represent the tota of the probationary evauations
filled out by head teachersin the past five years, or whether they are a representative
sample of thetotal.

In summary, the limited and inconclusive evidence is insufficient to establish that
HT s have been given the authority to effectively recommend changesin permanent
status for probationary employees. Elmhurst Extended Care Facilities, 329 NLRB 535,
537 (1999) (probationary evaluations of charge nurses do not evidence statutory
supervisory authority due to DON’ s limited and inconclusive testimony where there was
only one recommendation of termination and one recommendation of extension of
probation).

Annud Evduaions

| further conclude that the HT’ s role in completing annual eva uations does not
confer Section 2(11) supervisory status. The evauation process must require the use of
independent judgment in order to do so, and, in this case, the evidence does not support
such afinding.

In performing annud evaudions, the HT’ s check off the boxes that are the most
descriptive of the level of performance they have observed the employee display in
various areas, and report it back to the specidists by means of the annual evauation
form. They fill out the form as accurately as they can based on what they observe.

Although ES Farrdl testified that she did not change any of those annud
evaluations written under her supervision,® it appears that the practice of making
changesisfarly common, at least among the CC's. With the exception of CC Marion
Levesque,®® dl of the CC’'swho testified reported that virtualy al of the evaluations they
wrote were subgtantidly changed by their specidists prior to being findized. The

25 CC Patricia Brooks testified, however, that Farrell would change evaluatins she wrote on the assi stant
teacher, then discuss them with Brooks, after which Brooks would re-write them.

28| evesque did state, however, that, at some point in the eval uation process she discussed eval uations with
ES Finneran.
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complete revison of Charlotte Bourgault's evauation by FSS Gardner is the most
sgnificant example of this. Asfor the COT's, Karen Paul and Magda McConihe, the two
COT’ swho tedtified abouit filling out evauations, testified thet they did their evauations
together with their COT’s. They did not recdll talking about the evauations they did with
anyone “from the office,” and Paul testified that no specidist ever told her to dter an
evauation after she and her COT had submitted it.

Where eva uations are subject to independent investigation by a higher authority,
the Board has held that the performance of such evauations does not confer supervisory
authority. See Children’s Farm Home, supraat 324 NLRB 61-62. | find that the record
evidence hereisinaufficient to establish that the HT’ s use independent judgment in
making evauations that affect employee job status unhampered by review from higher
authority.

The Employer aso assarts that the HT' s are effectively recommending annua
merit increases by checking the category box which best describes the employee's
performance and then scoring the points earned by each employee. These total scores
determine which employees will be digible for an annud merit increase should there be
monies available for that purpose during the fiscal year.

Even assuming that the HT’ s were independently evauating and rating the
employeesin their annua evauations, the Employer has falled to demondrate thet there
isadirect correation between the ratings given by the HT’ s and the amount, if any, of
the merit increases. The Employer does not maintain any guidedines that establish such a
correlation, and thereis no evidence as to precisaly what methodology the executive
director uses to determine the amount of an employee sraise. Farrdl’ stestimony that the
executive director “decided who would get merit increases based solely on the written
evauations,” and Levesgue s testimony that she “understood it to be up to the discretion
of the executive director to give them out based upon the points earned” is too vague to
demondtrate that the ratings given by the HT’ s directly affect wage increases, particularly
where the record indicates that the executive director exercises decison-making authority
with respect to merit increases, and where the Employer introduced no evidence
regarding any raises actually received by any employees as aresult of their evaluations?’
See, Harborside Hedlthcare, Inc., supraat 330 NLRB 1335 (evidence failsto establish a
direct link between evauations and pay increases where the DON merely takesthe
evauaions“into consderation” in determining raises); Elmhurst Extended Care
Fadilities, supraat 329 NLRB 537 (no practice of directly correlating evaluation scores to
specific merit increases, and the employer’ s witness did not know what “system” would
be used to assign increases that year); cf. Bayou Manor Hedlth Center, Inc., 311 NLRB
955 (1993) (specific percentage wage increases corresponded to the scores on evaluation
forms completed by LPN’s).

27 Although the Employer has had no budget for merit increases since 2000, | do not rely on this lack of
budgetary funding in reaching the conclusion that the ratings do not affect wage increases, sinceitis
apparent that each new fiscal year could result in anew budget allocation.
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Authority to Discipline

The Employer contends that the HT' s are Statutory supervisors by virtue of their
ability to issue verbd warnings and/or to effectively recommend disciplinary action. |
disagree.

According to the Employer’s own witness, HT' s have authority to speak to
employees about their deficienciesin work performance and their non-compliance with
rulesand policies. TheHTS roleisto document the information, record any
conversations held, notify the specidist, and give and document verba warnings. The
Employer offered one example of such averba warning, but there is no evidence
regarding the circumstances surrounding its issuance, such as whether the HT consulted
with any higher authority beforeissuing it. CC Levesgue, who testified that she
counseled a cook severd times about poor attendance and unsanitary habits, testified that
she kept arecord of these discussions, but never sent them in to the personnd office.
COT Karen Paul spoke to two FSA’s (and reported it to the nutrition specidist at the
same time) who were violating the Head Start regulations requiring the use of ahair net
and gloves and not doing their nutritiona check list. Both FSA’simproved ther
performance, diminating the need for any disciplinary action.

The putative supervisor’ srole in the disciplinary process must be more than
merdy reportorid and the issuance of “minor” discipline such as verba warnings must
tangibly affect employees job status or tenure before the individua is consdered
supervisory. See, Northcrest Nurang Home, 313 NLRB 491, 497 (1993); Ahrens
Aircraft, Inc., 259 NLRB 839, 842-3 (1981).

The power to verbdly reprimand employeesis too minor adisciplinary function
to amount to atutory authority to discipline. Passavant Hedlth Center, 284 NLRB 887,
889 (1987). The authority to issue ord reprimands and written incident reports that
document unacceptable performance, such as * documentation of employee discusson”
forms, do not confer supervisory status where they do not, in and of themsdlves, resultin
any personnd action. Ten Broeck Commons, 320 NLRB 806, 812 (1996).

Head teachers have no role in the issuance of written warnings or other more
serious discipline. Charlotte Bourgault' s specidist and the executive director issued the
written discipline that she received, and which her HT knew nothing about. When her
cook showed up at work one day smelling of acohol, and another time refused her direct
order to cover her mouth when coughing, CC Levesque immediately contacted her
gpeciaist, who took over the investigation and issued written warnings to the cook. The
mgority of theincidents described are examples of the HT’ s documenting and reporting
to management problems with various employees work performance. In virtudly al
these instances, the specidig then took over the investigation and, when necessary,
issued appropriate discipline without any further involvement of the HT. Thisreportorid
function, subject to independent evauation by higher authority, is not indicative of
statutory supervisory authority. Passavant Hedlth Center, supra at 889.




Furthermore, the Board has found that authority to issue verba warnings and
written counselings does not confer supervisory authority where they have no clear
connection to more serious disciplinary action. See Green Acres Country Care Center,
327 NLRB 257 (1998) (where disciplinary policy does not specify what was required to
move from first step of verba warning to the next step and beyond and where the
employer reserved itsrights in the policy to useits discretion to terminate or discipline
employees without prior warning for any reason, the Board found no supervisory satus).

Where an admitted statutory supervisor independently reviews disciplinary action,
the disputed individua will not be found supervisory. Northcrest Nursing Home, supra.
In fact, in two instances where two different HT's recommended that two different cooks
be disciplined, the requisite specidist ignored the recommendation. In one case, CC
Coleman was indructed to ded with it during the annua evauation process and, in the
other case, the cook was actudly promoted to another location by her specialist.

Accordingly, based upon dl the foregoing, | conclude that HT' s do not have the
authority to discipline or to effectively recommend the discipline of employees.

Direction and Assgnment of Work

| find that the HT’ s in this program do not effectively direct other employees or
assign them their work.

InNLRB v. Kentucky River, supraat 121 S. Ct. 1861, the Supreme Court rejected
the Board' s interpretation of the term “independent judgment” as inconsstent with the
Act,?® dthough it recognized that it is within the Board's discretion to determine, within
reason, what scope or degree of “independent judgment” meets the statutory threshold.
Here find that the degree of independent judgment exercised by the HT'sin directing
the center saff isinsufficient to support afinding of supervisory satus.

Severd employees tedtified that the staff members at their center usually decide
who does what by going by their own job descriptions or by discussng and agreeing
among themselves at saff meetings who will pick up extraduties. They will sometimes
take turns doing what has to get done. The HT’ s repeatedly testified that they will
sometimes ask othersto perform certain tasks, but they never order anyone ese to do
something. Even CC Levesque, who testified that if her staff were not agreeable, she
would tell them “this has got to be done, so you will haveto do it and | will do some of it,
too,” acknowledged there has never been an occasion when the others have disagreed
with her directions.

Whilethe HT isresponsible for making sure that everyone coordinates their work
as part of the individua development plan for each child, i.e., ensuring that the family

28 The Board had previously held that individuals such as charge nurses will not be deemed to have used
“independent judgment” when they exercise ordinary professional or technical judgment in directing less
skilled employeesto deliver servicesin accordance with employer-specified standards.
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advocate is connecting with the families and following up with food service aides
regarding the nutritiona part of the plan, these other staff members know whét they need
to do and, for the most part, work independently of the HT.

The HT  sinteract with the driversin order to coordinate their schedules and to
pass information back and forth. The cooks or food service aides choose their own
nutritiond activities for the dassroom using pre-set menus and meet with the HT weekly
in order to discuss what they will be doing. The family advocates spend aminimad
amount of time in the classsoom.  The mgority of their time is spent ether working in
their own office at the center or out in the community visting families or developing
resources. As Charlotte Bourgault testified, she and her CC have no red training or
knowledge of what the other one does. The HT' s and assstant teachers sit down together
and plan what needs to be done for the week

Proof of independent judgment in the assgnment of employees entallsthe
submission of concrete evidence showing how assgnment decisons are made. The
assgnment of tasks in accordance with an employer’s set practice, pattern or parameters,
or based on such obvious factors as whether an employee’ s workload is light, does not
require asufficient exercise of independent judgment to satisfy the statutory definition.

In re Franklin Hospital Medical Center, 337 NLRB No. 132, dip op. at 6 (2002).

In this case, each Head Start employee’ s duties are described in detall in their
formal job descriptions. 1n addition, the Employer’s policy book, which contains a
program plan known asthe “bible,” bresks down al program activities into pecific
tasks, the tools required for the task, the persons responsible, and the time line for
performance of that task.

The exercise of “some supervisory authority in amerdy routine, clericd,
perfunctory or sporadic manner,” or through giving “some ingtructions or minor orders to
other employees,” does not confer supervisory status. Chicago Metdlic, supraat 273
NLRB 1689. | find that any directions given by the HT’ sin this case are of aroutine or
minor nature and the degree of judgment exercised by them does not support afinding of
supervisory satus.

Ability to Grant Time Off and Schedule Hours of Work

The HT sinitid the time sheets asfilled out by the other center saff members and
forward them to the main office where they are Sgned by a higher levd manager and
processed for payroll. Head teachers testified that they usualy do not even know
whether the time sheets are accurate, and rely on the honesty of the other staff members
who sdf-report their hours worked. The HTS' respongbility for initiding the time sheets
for their center’s saff membersisroutine or clerica in nature and insufficient to establish
supervisory authority. John N. Hansen Co., 293 NLRB 63, 64 (1989).

When an employee cdlsin sick, he or sheisrequired to report it according to
established procedures within the department. Some will call their center to notify the
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HT and some will dso cdl ther specidist. The employeeis respongble for finding his

or her own subgtitute. 1t gppears that the HT will, in some instances, attempt to get apaid
subdtitute or volunteer subgtitute for the absent employee. Sometimes the other staff will
cover for the absent employee. In any event, the HT has no authority to order employees
to come to work if they are not scheduled to do so.

Without the ability to compel employees to come to work, combined with the fact
that the efforts of the HT’ s to obtain substitutes requires the use of only routine, not
independent judgment, these duties do not confer supervisory status. Altercare of
Hartville, supraat 321 NLRB 847. See a0, In re Franklin Hospital Medical Center,
supra, dip op. a 9 (nurses’ reliance on volunteers and lack of authority to compel
overtime work underlined the absence of supervisory power).

Only one HT tegtified that she kept track of the accrua and usage of paid time off.
All are required to write down any absences in the weekly communication logs sent in to
the main office. These reports are only reportoria in nature and do not condtitute
evidence of supervisory status. 1d.

The record aso showsthat HT’ s do not have, nor often exercise, the authority to
grant scheduled time off to requesting employees. With the one exception of Marion
Levesgue, who testified she does approve requests for vacation or days off for other
purposes without consultation with her director, dl such requests are referred to the
specidist or manager for their gpprova. 1d. (staff nurses who do not have authority to set
hours, grant vacation leave or other days off, or assgn a subgtitute when aide is out sick
are not supervisors). Accordingly, | find that the record does not support afinding of
supervisory status on this basis of any of these duties.

Secondary Indicia

In the absence of evidence that the HT’ s have exhibited any of the primary
datutory indicia of supervisory authority, the existence of secondary indicia, such asthe
fact thet the HT is often the highest-ranking employee on duty a a particular facility,
does not establish supervisory status. Loyadhanna Hedth Care, 332 NLRB 933 (2000);
Ryder Truck Renta, 326 NLRB 1386, 1388 n. 8 (1998). In any event, the Board has
held, with judicia approvd, that being the highest ranking employee on the premises
does not necessarily make that employee a statutory supervisor, particularly where, as
here, a stipulated supervisor is dways available by telephone. Northcrest Nursng Home,
supraat 313 NLRB 499-500.

The various job descriptions and evauations of the HT's, read in the abstract,
indicate that they must exercise supervison and evauate other center staff members. The
redity, as demongtrated by the record, however, isthat they do not possess the authority
described in those documents. The issuance of “ paper authority,” which is not exercised
does not establish supervisory status. Crittenton Hospital, 328 NLRB 879 (1999);
Beverly Hedlth and Rehabilitation Services, Inc., 335 NLRB 635, 669-670 (2001).
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The Board and courts have held that an unbaanced ratio of aleged supervisorsto
subordinates militates againgt afinding of Section 2(11) satus. 1n re Franklin Hospital
Medica Center, supra, dip op. a 12. Inthiscase, if dl 22 HT'swere found to be
supervisory, there would be, on average, aratio of 1 supervisor to every 2.5 employees.
However, in the centers where two COT' s share a FSA and/or a driver with a second set
of COT’s, there would be avery unredigtic ratio of 4 supervisors to one employee, not to
mention the other speciadists/managers which these positions aready report to, according
to their job descriptions. Conversdly, if dl 79 unit employees are supervised by the six
different specidistsmanagers who oversee their functions, the ratio would be 1
supervisor to every 7.5 employees.

Based upon dl the foregoing, | find that the Employer has not met its burden of
edtablishing that the CC's, COT’s, and the M T are supervisors within the meaning of the
Act, and | will, therefore, include them in the unit found appropriate.?®

Professional Employees

When Congress enacted Section 2(11) defining supervisors, it aso enacted
Section 2(12), extending the protection of the Act to "professiona” employees.
Professiona employees are those who are:

engaged in work (i) predominantly intellectud and varied in character as
opposed to routine mental, manud, mechanica, or physicd work; (ii)
involving the consstent exercise of discretion and judgment in its
performance; (iii) of such a character that the output produced or the result
accomplished cannot be standardized in relation to a given period of time;
(iv) requiring knowledge of an advanced typein afield of science or
learning customarily acquired by a prolonged course of specidized
intelectud ingtruction and study in an inditution of higher learning or a
hogpitd, as disinguished from a generd academic education or from an
gpprenticeship or from training in the performance of routine mentd,
manual or physical process. . . .

In enacting this Section, the Senate report stiressed that "the committee was
careful in framing adefinition to cover only drictly professond groups such as
engineers, chemigts, scientidts, architects, and nurses” Leg. Hig. at 425.

Under Section 2(12) of the Act, in order to qualify as a professiona, an employee
must perform work of a predominantly intellectud and varied character, involving the
consstent exercise of discretion and judgment, and requiring knowledge of an advanced
typein afield of science or learning customarily acquired by a prolonged course of
specidized intdlectud indruction and study in an inditution of higher learning or a

29| note that neither party has pointed to, nor am | aware of, any Board decision addressing the supervisory
status of head or lead teachersin Head Start programsthat isdirectly on point. With respect to the various
Regional Director decisionsthat the Employer has cited inits brief, as well as other such decisionsthat |
have examined, | conclude that they are distinguishable on their facts from the record | have before me.
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hospitd. Avco Corp., 313 NLRB 1357 (1994). Although educational background does
not control, the Board examines educationa background for the purpose of deciding
whether the work of the group satisfies the “knowledge of an advanced type”’

requirement.

Based on the foregoing and the record as awhole, | find that the Employer’sHT's
are not professonds asthetermis defined in the Act. The evidence isinsufficient to
support afinding that they perform work that involves the consstent exercise of
discretion and judgment in its performance. Smilarly, the record does not establish that
the work is predominantly intellectua in character. Record evidence shows that the
minimum qudifications for a position asa CC or COT are a child development associate
credentid (CDA) or an associat€e s degree in early childhood education. The minimum
qudificationsfor apogdition asaMT are either abachdor’'s degreein early childhood
education or an associa€e s degree with three years of related experience. The record
does not establish how the duties of the MT differ from those of the other HT's. Based
on these facts and circumstances, | find that the Employer’ sHT’ sare not “professiona s’
within the meaning of the Act.

Accordingly, based upon the foregoing and the stipulations of the parties at the
hearing, | find that the following employees of the Employer condtitute a unit appropriate
for callective bargaining within the meaning of Section 9(b) of the Act:

All full-time and regular part-time employees, including center
coordinators, combination option teachers, master teachers, assistant
teachers, regiona coordinators, support/classroom aides, behaviora
liaison gaff, family advocates, home vistors, building grounds
maintenance/ass stant custodian, bus drivers, cooks, assistant cooks,
food service ades, and kitchen coordinators, employed by the
Employer in its Head Start Division facilities located a 6 Spruce
Street, Sanford; 20 Blackberry Hill Road, Berwick; 320 Hill Street
Extension, Biddeford; 2 Stone Street, Biddeford; Frishbee School, 200
Rogers Road, Kittery; 53 Upper Guinea Road, L ebanon; 388
Sommersworth Road, North Berwick; Parsonsfield Seminary, Porter;
114 Emery Street, Suite #2, Sanford; 382 Goodwin Mills Road,
Lyman; Jameson Hill Road, Old Orchard Beach; 271 Main Street,
Saco, and 55 Middle Road, Waterboro, Maine |ocations, but
excluding al other employees, nurse coordinator, day care
manager/health assstant, trangportation coordinator, disability
coordinator, region 1 education specidist, region 2 education
specidig, early head start director, nutrition speciaist, program
operations manager, region 1 family specidigt, region 2 family
specidig, director of children’s service, target case manager
recruiter/data entry, receptionist, office manager, confidentia
employees, guards, and supervisors as defined in the Act.
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DIRECTION OF ELECTIONS

An dection by secret ballot shdl be conducted by the Regiona Director among
the employees in the unit found appropriate at the time and place set forth in the notice of
election to be issued subsequently, subject to the Board's Rules and Regulations. Eligible
to vote are those in the unit who were employed during the payroll period ending
immediately preceding the date of this Decision, including employees who did not work
during that period because they wereill, on vacation, or temporarily laid off. Employees
engaged in an economic strike, who have retained their status as strikers and who have
not been permanently replaced are dso digible to vote. In addition, in an economic
gtrike which commenced less than 12 months before the dection date, employees
engaged in such strike who have retained their satus as strikers but who have been
permanently replaced, aswell asther replacements, are digible to vote. Thosein the
military services of the United States may vote if they gppear in person at the palls.
Ineligible to vote are employees who have quit or been discharged for cause since the
designated payroll period, employees engaged in a strike who have been discharged for
cause since the commencement thereof and who have not been rehired or reinstated
before the dection date, and employees engaged in an economic strike which
commenced more than 12 months before the e ection date, and who have been
permanently replaced. Those eigible shdl vote whether or not they desire to be
represented for purposes of collective bargaining by Maine State Employees Association,
Service Employees International Union Loca 1989, AFL-CIO.

LIST OF VOTERS

In order to assure that dl igible voters may have the opportunity to be informed
of the issuesin the exercise of the Satutory right to vote, dl parties to the election should
have accessto alist of voters and their addresses which may be used to communicate
with them. Excelsor Underwesr, Inc., 156 NLRB 1236 (1966); NLRB v. Wyman
Gordon Co., 394 U.S. 759 (1969). Accordingly, it is hereby directed that within seven
days of the date of this Decision, two copies of an dection digibility list containing the
full names and addresses of dl the digible voters, shal be filed by the Employer with the
Regiond Director, who shal makethelist available to al partiesto the eection. North
Macon Hedlth Care Facility, 315 NLRB 359 (1994). In order to betimely filed, such list
must be received by the Regiond Office, Thomas P. ONaelll, J. Federd Building, Sxth
Floor, 10 Causaway Street, Boston, Massachusetts, on or before February 13, 2004. No
extenson of timeto filethislist may be granted except in extraordinary circumstances,
nor shdl thefiling of arequest for review operate to stay the requirement here impaosed.
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RIGHT TO REQUEST REVIEW

Under the provisons of Section 102.67 of the Board's Rules and Regulations, a
request for review of this Decison and Direction of Election may be filed with the
Nationa Labor Relations Board, addressed to the Executive Secretary, 1099 14th Street,
N.W., Washington, DC 20570. Thisrequest must by received by the Board in
Washington by February 20, 2004.

/s Rosemary Pye

Rosemary Pye, Regiona Director

Firs Region

National Labor Relations Board
Thomas P. ONeill, Jr. Federd Building
10 Causeway Street, Sixth Floor
Boston, MA 02222-1072

Dated at Boston, Massachusetts
this 6th day of February 2004.

177-8580-8050
460-7550-8700
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